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Development Officer’s Decision

 The proposed development meets the criteria set out In
section 4.9 of the Zoning Bgw No. 5045

 There are no negative impacts.




DEVELOPMENT APPEAL PL-2023-0001
MANAGER'S PLANNING REPORT

ISSUE

An appeal of the decision of the Development Officer to issue Development Permit PL-2023-
0001.

LOCATION MAP

The property is located at Lot 17, Block 309, Plan 4204 (130 Moyle Drive), zoned R1 — Low
Density Residential in Niven Lake neighbourhood.

Figure 1 — Location Map

DEVELOPMENT PROPOSAL

The application was for a new variance for the Front Yard setback of the approved two-story
Multi-Unit Dwelling (four-plex). The required front yard, as per DP-2022-0047, was reduced to
3.6m and the application DP-2023-0001 requested a further reduction of the Front Yard to 2.4m.
The variance to the requirements of the Zoning By-law No. 5045 would result in a reduced front

yard for the 1.2 m projection.



Figure 2 — Proposed Development and Location of Variances

BACKGROUND OF NIVEN DEVELOPMENT

The Niven Lake Development has undergone several subdivision revisions to date, primarily due
to rezoning and expansion/ since 1995.

In 1995 the first Niven Lake Development Scheme/ By-law No. 3794 was adopted. Followed by
four major Development Schemes or Area Development Plans from 2002 to 2007.

e Niven Lake Development Scheme 2002 By-law No. 4181 was adopted in 2002;

e Niven Lake Development Scheme 2003 By-law No. 4269 was adopted in 2003;

e Niven Lake Development Scheme 2004 By-law No. 4339 was adopted in 2004 and
Phases 5 and 6 were proposed;

e Niven Lake Development Scheme 2007 By-law No. 4438 was adopted in 2007. Phase
7 was proposed; and

e Niven Lake Phase 8 has been undeveloped.
In 2013, a servicing feasibility study was conducted for the Niven Lake Phase 8
Subdivision.



The subject property is located in Phase 7 of the Niven Lake development, an area which is almost
fully developed.

CHRONOLOGICAL ORDER OF THE DEVELOPMENT PERMIT ISSUANCE

2022
2022-04-06 Development Permit PL-2022-0047 issued and came in effect

2023

2023-01-05 Development Permit application PL-2023-0001 received
2023-01-31 Technical Review completed

2023-01-31 Review by the Manager of Planning and Lands completed
2023-02-01 Development Permit application PL-2023-0001 approved and issued
2023-02-01 Development Permit Notice of Decision Letter sent out

2023-02-01 Notice of Development Approval posted

2023-02-10 Notice included in the City’s Capital Update issued

2023-02-13 The Appellant appealed to the Development Appeal Board
2023-02-15 Last Date to Appeal, by 4:30 p.m.

BACKGROUND OF THE DEVELOPMENT PERMIT APPLICATION PROCESS

Development Permit PL-2022-0047 was approved with a variance to reduce the front yard
setback from 6.0m to 4.5m. It was the interpretation of the Manager of Planning and Lands
(Development Officer) that with no definition in the Zoning By-law for determining Rear Yard
requirements for irregular triangle lots, the lot had no rear yard. Therefore only one Variance
(Front Yard) was required.

After laying out the building’s foundation piles (following approved Building Permits), the
applicant elected to relocate the dwelling’s deck and move it north to align with the building’s
north corner (see appended site plans). The deck would project past the previous variance
approved through Development Permit PL-2022-0047. On January 5, 2023 an application for
Variance was submitted to the City of Yellowknife.

Review of application PL-2023-0001 was completed by both a different Planner and Manager
within the division. It was the interpretation of the Planner and the Manager of Planning and
Lands that a Rear Yard setback and Variance should be required. The rationale being that the
absence of a definition in the Zoning By-law and with no rear lot line; the physical shape of the
property would require reduced Yards surrounding the dwelling. Staff searched other similar
properties within the City and discovered one (1) other lot, which is currently undeveloped, in
the same neighbourhood. Due to the unique lot shape, the Planner and the Manager decided to



incorporate a Rear Yard setback defined as a 6.0m radius taken from the point (the intersection
of the two side yard property lines). Using this as the Rear Yard, it was determined that the
dwelling projects a distance of 1.0m into that Rear Yard. A Rear Yard Variance, to decrease the
requirement from 6.0m to 5.0m, was added to Development Permit PL-2023-0001.

In support of the application the following documents were submitted:
e YK’s Affordable Housing, 130 Moyle Dr, Drawing Package, June 05, 2022, Prepared by
ArchTech Architectural Drafting Service, DM# 723655

The planner evaluated the proposed development under the criteria set out in section 4.9 of the
Zoning By-law and made a judgement that there would be no negative impacts.

It should be noted that two different interpretations were used for determining the rear yard
setback between PL-2022-0047 and PL-2023-0001 by accident, because there was a written
communication between the City and a neighbor (the Appellant) after Development Permit PL-
2022-0047 was issued, stating how the lot lines were determined, therefore a variance for a Rear
Yard setback should not have been required. A signed letter was saved in the City’s document
management system. However, in reviewing Development Permit PL-2023-0001, this
information was overlooked by the new Planner and the Manager of Planning and Lands. It was
not the intent of the decision to re-evaluate an approved decision under PL-2022-0047.

The Appellant submitted their concerns regarding the development permit to the Development
Appeal Board on February 13, 2023.

GENENRAL CONSIDERATIONS IN APPROVAL OF DEVELOPMENT PERMITS

As per the requirements in Section 4.9 of Zoning By-law No. 5045, a development permit is
required for any development that requires a Variance and reviewed under the provisions of the
By-law, as well as associated legislations.

TERRITORIAL LEGISLATION:

Community Planning and Development Act S. N.W.T. 2011, c.22

The Community Planning and Development Act (the "Act") establishes the framework for the
City to regulate development within its boundaries.

Section 3 of the Act states that the purpose of a community plan is to provide a policy
framework to guide the physical development of a municipality/ having regard to sustainability,
the environment/ and the economic / social and cultural development of the community.



Section 12 of the Act states that the purpose of a zoning by-law is to regulate and control the use
and development of land and buildings in a municipality in a manner that conforms with a
community plan/ and if applicable, to prohibit the use or development of land or buildings in
particular areas of a municipality.

Section 15(2) of the Act states that a zoning bylaw may specify the circumstances under which a
development permit may be amended or the circumstances under which a new development
permit is required.

Further, section 16. (1) states that a zoning bylaw must identify either council or a development
officer appointed under section 52, or both, as the development authority responsible for (a)
making decisions on applications for each type of development permit; and (b) other powers and
duties of a development authority under this Act, the regulations and the zoning bylaw that relate
to the use and development of land and buildings. (2) A zoning bylaw that identifies both council
and a development officer as development authorities for a type of development permit, or in
respect of other powers and duties, must include provisions respecting the circumstances under
which each will act.

Under section 36 of the Act, the Ministry of Municipal and Community Affairs Director of Planning
is the subdivision authority for approving applications respecting subdivisions for areas not under
the jurisdiction of a municipal subdivision authority. The City has no jurisdiction over subdivision
approval.

CITY OF YELLOWKNIFE PLANNING AND DEVELOPMENT BY-LAWS:

The City of Yellowknife, 2020 Community Plan, By-law No. 5007.

The City of Yellowknife Community Plan was approved by the Minister of Municipal and
Community Affairs on the 5™ day of July, 2020. The Community Plan/ By-law No. 5007, received
Third and Final Reading by City Council on the 27t" day of July, 2020 and came into effect.

The Community Plan is a comprehensive outline of the goals and objectives for the City with
directive policies to accomplish the objectives. Policies of the Community Plan are to be read
together and all applicable policies are to be considered and applied at the time of development.

Section 4.5 of the Community Plan identifies the Niven Residential area as: “a mix of low, medium
and high density residential uses with some mixed use activities such as places of worship”.



Policy # 4-a: “A variety of residential single unit and multiple unit dwelling types will be
permitted”. The multi-unit dwelling, approved through PL-2022-0047, proposes four (4), two-
bedroom units.

The City of Yellowknife Zoning By-law No. 5045

The City of Yellowknife Zoning By-law No. 5045, received Third and Final Reading by City Council
on the 14™ day of March, 2022 and came into effect.

Section 1.2 of the By-law identifies the purpose of the By-law as follows:

“The purpose of the this By-law is to regulate and control the Use and Development of land and
Buildings within the City in a balanced and responsible manner pursuant to the Community
Planning and Development Act and in effect Community Plan.”

COMMUNITY PLAN POLICY CONSIDERATIONS

2.3.2 — Housing

Housing starts in the City of Yellowknife were stagnant or declining over the 2001 to 2016 historic
planning period included in the Community Plan. Since the beginning of 2022 this trend is
reversing within the City and new, or proposed, residential construction is slowly increasing. The
needs of residents are not being met by the current housing supply with a near zero vacancy rate
and limited dwellings for private sale to date. The City has limited residential lots for development
which will not suffice to ease off the demand pressure. New residential multi-unit development
is emerging with the trend to provide adequate; suitable; housing options for current and future
Yellowknife residents.

To provide an appropriate range and mix of housing to meet the current and projected needs of
the City residents, the Community Plan outlines requirements for increased density and the
establishment of opportunities for infilling. The development of new housing is to be directed to
locations which are designated; have appropriate levels of municipal servicing and access to
multiple transportation options (walking, cycling/ transit). Increased residential density and infill
opportunities minimize the cost of housing; facilitate compact form and maintain public health
and safety.

2.3.4 — Land Details

The amount of land within municipal boundaries is 13,660 ha. Compare to other cities in similar
size, the City has a relatively low population density (143.25/km2). Much of the land within the
municipal boundary is currently unavailable for immediate development, also a significant
amount of this land is water bodies such as lakes. At present, land available (designated, zoned,
serviced) for development or re-development is estimated by the Lands Division is less than 1%.



2.3.5-Land Demand

The Community Plan envisions increased infill and higher density development will reduce the
residential land demand into the future, maximize existing municipal infrastructure service
capacity and provide new opportunities for different types of housing that meet the community
needs.

3.1.1. — Vision

"The vision for the Community Plan is to manage land use in the City in an economically,
environmentally and socially sustainable manner that is inclusive and equitable for residents
while protecting the natural environment”. New development, by infilling or increased density,
on lands which are designated, zoned and supported by municipal infrastructure support this
vision.

3.2.1 - General Development Goals

The Community Plan includes an outline of goals to which development should be considered
and evaluated. Specific to the proposed development, the planner gave consideration to and
considered conformity with:
e Develop land in a fiscally responsible and sustainable manner;
e Prioritize utilization of existing capacity of municipal infrastructure for land use;
e development before adding new capacity;
e Reduce land use conflicts by providing clear policies that limit and mitigate incompatible
uses;
e Improve resiliency of land development with respect to climate change through a range
of mitigation and adaptation measures and standards;
e Improve energy efficiency of land development through intensification or existing
developed areas and encouraging mixing of uses;
e Increase housing affordability through increased land use flexibility for residential
development; and
e Encourage and facilitate more land use flexibility in core areas of City to support
revitalization.

3.2.2 — Contemporary Land Use

Yellowknife’s role as a centre for government administration has grown and will remain
significant for decades. As mentioned, the population of the City is anticipated to grow, increasing
the demand for housing. Newer residential areas such as Niven and the residential areas around
Range Lake have developed to accommodate the increasing housing demand. Historically, new
residential developments have been low density, automobile oriented and land intensive like



other North American cities. However, the City of Yellowknife intends to make a significant
planning effort, through implementation of the new Community Plan and the Zoning By-law to
allow higher density development in established neighbourhoods and encourage infill
development along with community amenities such as multi-use trails, bike infrastructure and
transit services.

4.5 — Niven Residential

Niven is a primarily residential neighbourhood located adjacent to the downtown core and
provides easy access to the core of the City by vehicle and multi-modal transportation modes. It
will continue to be a mix of low, medium and high density residential uses with some mixed use
activities such as places of worship. Most of the residential developments are new as the area
has being developed over the last two decades. The last phase of the development site is still
vacant and not subdivided. It is anticipated that the area will be accommodating new residential
developments over the next 10 years.

Staff consider the following Planning and Development Objectives in the Community Plan, as
applicable, in reviewing the proposed development to ensure conformity:

Planning and Development Objectives Policies
1. To maintain and enhance the existing 1-a. Gaps in active transportation
active transportation network within infrastructure will be identified and
Niven. filled.

1-b. Active transportation trail improvements
will be considered based on the City of
Yellowknife Trail Enhancement and

Connectivity Strategy.

2. Toimprove public transportation service 2-a. Public transit service will be reviewed
in Niven as the neighbourhood develops. based on recommendations in public

transit studies.

3. Toimprove active transportation 3-a. Walking and cycling infrastructure
connections between Niven and connecting to downtown for all ages and
downtown. abilities will be constructed.

4. To support a mix of residential types and 4-a. A variety of residential single unit and
densities. multiple unit dwelling types will be

permitted.

5. To encourage affordable housing 5-a. Incentives for affordable housing
opportunities. development will be implemented as

recommended in Yellowknife’s 10 Year
Plan to End Homelessness.

6. To enhance public outdoor recreation 6-a. Amenities will be constructed as the area
amenities. conhtinues to be develop in line with
current development standards.




5.1.1 — Climate Change

The Community Plan outlines that future development is to have consideration toward Climate
Change mitigation and adaptation. Accomplishing this will require focusing development within
the existing built areas of the City and greater attention to sustainable development practice such
as avoiding the expansion of municipal infrastructure and services. Policies support increased
energy efficiency, as well as, encourage compact urban development at higher densities.

5.1.2 — Environment

Promotion and protection of a healthy natural and built environment are integral concept of the
Community Plan. Staff consider the environmental impacts of each development while avoiding
negative impacts to the neighbouring properties.

5.2 — Transportation

Transportation is a key component of land use planning and development decisions. Through
policies in the Community Plan, the City is committed to a transportation system that is safe,
efficient, and accessible for all modes and incorporate more sustainable and more space efficient
modes of transportation such as walking, cycling, and public transit into new development. In
consideration of new development, better connectivity to services, existing transit routes, and
trails is taken into account to link the City together in a safe and efficient manner.

5.2.2 — Active Transportation Infrastructure

The City has an extensive and varied network of interconnected active transportation routes such
as recreational walking, biking, dog mushing trails and hiking trails. It also includes infrastructure
for commuting and other daily activities such as sidewalks, multi-use paths, painted on-street
bike lanes, and separate and raised on-street bike lanes.

5.4 — Subdivision and Land Development Sequencing

The subject property (130 Moyle Drive) is outside of Niven Phase 5 development as identified as
a priority residential development and infill opportunity in the Community Plan. However, due
to the limited amount of vacant lots available for residential development, the City supports
appropriate residential development where permitted. As such, the development of this
property will contribute to the provision of housing stock within the City.

6.2 Zoning Bylaw

Zoning is the principal means for implementing the policies for the Community Plan. The Zoning
By-law regulates the use of land, conditions of use, erection and use of buildings and structures,
yard requirements, parking and loading space requirements, design standards and similar
matters. All new development must conform to the intent of the Community Plan and comply
with all requirements set out in the Zoning By-law.



Following the adoption of the Community Plan, Council rescinded the Zoning By-Law No. 4404
and adopted a new Zoning By-law No. 5045 to conform to the policies in the Community Plan.

DECISION-MAKING PROCESS OF THE DEVELOPMENT PERMIT PL-2023-0001

Pursuant to section 4.14.1 of the Zoning By-law, Development Permit PL-2022-0047 cannot be
amended. As a result, a new Variance application was submitted to the City on January 5, 2023
and a new file number PL-2023-0001 was assigned.

The applicant requested a variance to decrease the Front Yard setback requirement. Review by
the Planning and Lands Division identified that a variance for the Rear Yard was also required.
The two variances are similar in nature and were considered based on the similar evaluation
criteria set out in section 4.9 of the Zoning By-law No. 5045. Other than the above mentioned
variances, the Planner checked landscaping, drainage and grade, and municipal services
requirements, which were addressed and confirmed through PL-2022-0047, and remained the
same in the proposed variance of PL-2023-0001. There is no record of any easements affecting
the Site.

Front Yard Setback requirement:

Minimum requirement is 6.0m. The Zoning By-law allows for an unenclosed deck and steps to
have a 40% reduced setback, which means that the new minimum requirement is 3.6m — the
actual front yard setback proposed through PL-2023-0001 is 2.4m — this means that a variance is
needed for 1.2m. It should be noted that this front yard variance is only for a corner of the deck’s
ground-level. The upper-level of the deck is within the required front yard setback, and therefore
is not part of this variance to be granted.

The planner evaluated the proposed development under the criteria set out in section 4.9 of the

Zoning By-law and made a judgement there is no negative impacts.

Rear Yard Setback requirement:

As noted above, this requirement was deemed unnecessary in the original and effective
development permit PL-2022-0047. Even though the building’s rear yard dimensions have not
changed, it was decided as ‘best planning practice’ to add the rear yard setback requirement as
part of PL-2023-0001 applying generally-accepted approach defines rear yard setbacks.

The site has an irregular curved shape, which makes it challenging to define a rear yard. The site
is three-sided. The property line represents the front yard setback while the other two property
lines represent the side yard setbacks. There is no definitive rear lot line, but there is a rear point.
In the review of the proposed development, the rear yard was considered a 6.0m radius taken



from the intersection of the two side yard property lines to the rear of the site. Therefore, a
variance was thought to be needed to decrease the minimum rear yard setback requirement
from 6.0m to 5.0m, so that the building can project a distance of 1.0m.

The planner evaluated the proposed development under the criteria set out in section 4.9 of the

Zoning By-law and made a judgement there is no negative impacts.

Development Permit PL-2023-0001 and Public Notice were issued on February 1%, 2023

The Conditions of the Permit are:

1. A Variance was approved to decrease the Minimum front yard setback to 2.4m to allow
for a corner of the ground-floor deck and exterior staircase to project a distance of 1.2m
into the required front yard setback;

2. AVariance was approved to decrease the Minimum rear yard setback to 5m to allow for
a comer of the four-plex building to project a distance of 1m into the required rear yard
setback;

3. The Development must otherwise comply with the approved plans, drawings, and
conditions outlined in the original Development Permit PL-2022-0047; and

4. The development shall comply with the approved and stamped Site Plan and with all
Bylaws in effect for the City of Yellowknife.

It is noted that two different Development Officers provided two different interpretations for
determining the rear yard setback in the evaluation of PL-2022-0047 and PL-2023-0001. An
administrative error was made, because there was a written communication between the City
and a neighbor (the Appellant) after Development Permit PL-2022-0047 was issued, stating how
the lot lines were determined, therefore a variance for a Rear Yard setback is not required.
Development Permit PL-2022-0047 is in effect. A signed letter was saved in the City’s document
management system. However, in the review of Development Permit PL-2023-0001, this
information was overlooked by the new Planner and the Manager of Planning and Lands and a
different interpretation of Rear Yard setback was used, as mentioned above.

RESPONSE TO APPELLANT’S LETTER DATED ON FEBRUARY 13, 2023

1. No letter issued to neighbors in the 30m vicinity to address concerns in March 2022 which is
why we face these issues now.

Notice of Decision on previous application was issued on March 23, 2022 and was
provided to all property owners within 30 m of the subject property.



. Had a proper letter been issued with a chance for myself and the adjoining neighbors to look
at the plan, these issues would have been address. At no point did anyone make myself or the

other adjacent property owners aware that a decision to make the rear yard set-back one
point.

This pertains to a previous application and a period of time prior to my employment

as Manager of Planning and Lands. | cannot speak to or address the actions or
responses of a previous Manager.

b. The developer asked for a relaxation of the front set-back from 6m to 4.5m. | had no issue with

that and had no reason to oppose the DP, but the developer went forward with a plan that
broke the set-back rules twice with no regard for the By-law 4469.

By-law 4469, which has been repealed and replaced with By-law 5058 is the City of
Yellowknife Building By-law. Application PL-2022-0001 is made under the Zoning By-
law. This comment cannot be addressed by myself or the DAB as part of this hearing.

c. This original DP was issued behind closed doors between a City employee and the Department
manager and done with intent to not allow proper review by the neighbors.

The City has no response to this opinion.

d. | gave fair warning in May of 2022 that there were issues with this DP and ample time for both
the city and developer to address any potential issues. Please see attached Letter.

The reference to the previous DP is not subject to decision by the DAB at this time.
The City has no response related to the Decision before the board.

e. The developer was intimately aware of the exemptions being granted to him by the “Hardship”
of the lot size due to his job within the permit office.

The City has no comment on this opinion.

f. The developer has built outside of the Variance granted to him and in violation of the set-backs
as required by the bylaw.

The deck, subject to the front yard variance through PL-2023-0001 is not built.

2. The developer is currently starting construction of the structure while the DP process is on-
going with full knowledge that he is out of compliance.

Development Permit PL-2022-0047 is in effect, and associated Building Permits have
been issued. Therefore, the development to date is a valid exercise of the permits.



DP-2023-0001 should have only been for the front yard variance and deck, for which
there is no effective DP or BP.

3. The developer was granted unprecedented access to the new building bylaw ruling which
would allow for a 4-plex in a residential neighborhood, was able to circumvent the
requirements of a rear setback definition and be granted relocation of crosswalk and
proceeded to violate the ruling in 2 further instances.

There seems a misunderstanding by the Appellant about the purposes of the Building
By-law and Zoning By-law. The process for adoption of by-laws is legislated, and the
application was evaluated under the provisions of the adopted bylaw. By-laws are
approved by City Council through a public process.

a. Has any other residential permit been issued that eliminated the rear set-back and moving it
to one point? If so, please identify when.

‘Pie’ shape lot is nearly non-existent in Yellowknife residential development.
Currently, there is only one location identifiable in the City, which is 142 Moyle Drive.
The lot is in a similar ‘pie’ shape and is currently undeveloped. No development
permit has been issued for this lot in the past.

b. Is the developer paying to have the crosswalk moved or will taxpayers be doing that?

There is no concern with the location of the crosswalk. This has been reviewed and
confirmed by Public Works at the City.

c. Front deck could easily be moved South to not protrude into setback

The City’s roles and responsibilities are to evaluate applications under the Zoning By-
law. Meanwhile, the applicant has withdrawn the application PL-2023-0001 for the
front deck.

4. Parking will not meet the requirements for water run-off.

a. | was required to raise my house 2’ during my development application due to water
drainage which resulted in significant additional cost when | built at 128 Moyle.

Lot grading is not yet complete and finalized, so that the picture is misleading. The
plan has been reviewed by the City’s Public Works Department and no concerns are
identified. It will be reviewed and confirmed once development is complete and a
registered survey plan, with confirmed grading, is provided by the developer before
Occupancy Permit is issued.















Residential Zones (R1 — R7)
Development Permit Technical Review Report
Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

Required Sign-Offs for all Development Permits:

Title Technical Review Criteria Date Signature

Development Al d(.ayelopmer.\t perm!ts January 05,

Officer requmr'\g a review of 5|te_ 5023 Bassel Sleem
regulations (*not Checklists*)

Peer Review All residential uses, discretions,

(Planner) and variances

Manager, All residential uses, discretions, | January 31, Tatsuyuki Setta

Planning & Lands | and variances 2023

Director, Multi-unit (> 4 units) dwellings,

Planning & discretions, variances, and

Development conditionally permitted uses

Director or Grading, site servicing, traffic,

Manager, Public
Works

vehicular access, and new

driveways

Development Permit Application Recommendation:

Decision

Further explanation including reasons and conditions to be met

Refuse

Approve with
conditions

Approved

Is monitoring
required?

Applicant Information:

Permit Number

PL-2023-0001

Application Date

January 05, 2023

Legal Description Lot: | 17 Block: | 309 Plan: | 4204
Zoning R1 — Low Density Residential
Civic Address 130 Moyle Dr
Applicant Name Viktor Tarskii
Property Owner Viktor Tarskii
Name
Contact Work or
H : | (403)-561-7943
Telephone(s) R (403) Cell:

Email and/or Fax

vtarskii@gmail.com

Development Permit Application Technical Review

(Regulated by Zoning By-law No. 5045)

Template Revised March 8, 2018 (Docs #138634-v.7)

Page 1


mailto:vtarskii@gmail.com

Residential Zones (R1 — R7)
Development Permit Technical Review Report

Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

1) Application Compliance:

Submitted? (Please check v)
Application Requirements Yes No Waived or
N/A
Use of prescribed form X
Fee Paid X
Three copies of all required information X
Proof of plan circulation (for conditionally permitted X
uses)
Site Planning
All dimensions in metric
Location and dimensions of all existing structures or
use
Location and dimensions of proposed structure or X
use
Setbacks (front, side, rear) X
Lot lines X
Street Names X
Landscaping X
Existing and proposed driveways X
Drainage showing gradient X
Location of outdoor fuel storage facilities X
Location of any easements affecting the site X
Form, mass, and character of development X
Building fagade and materials X
Floor plan (except detached dwellings) X
Elevation drawings and exterior dimensions X
Grading (existing, proposed, spot elevations) X
Confirmation of Services
Services can be provided to proposed development X
Proposed development does not infringe on X
easements
Satisfactory arrangement for supply of municipal X
services
Satisfactory arrangement for street access X
Template Revised March 8, 2018 (Docs #138634-v.7) Page 2



Residential Zones (R1 — R7)

Development Permit Technical Review Report
Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

2) Zoning Review

Using the requirements for the zone of the proposed development, describe the existing
and proposed development. Include any additional information as required.

Existing Development

Vacant Land

Proposed Development

Multi-Unit Dwelling Four-Plex (approved through PL-2022-
0047) - Variance for Front and Rear Yard Setback
Requirements

Permitted/Conditionally
Permitted/Not Permitted?

Yes, permitted

Surrounding Neighbourhood

R1 - Single Detached Dwellings, Multi-unit
Dwellings/Townhouses

Proposed addresses comply
with the Municipal Address
By-law? (check with the
Geomatics Officer)

Yes, 130 Moyle Dr will not change

Additional Information

Multi-Unit Dwelling Four-plex was approved through PL-2022-
0047

This was approved with a variance for Front Yard setback
from 6m to 4.5m, but now the new setback is proposed to be
2.4m (after a 40% reduced setback due to projection).

i.e. a Variance is required for an additional 1.2m in the Front
Yard Setback.

Note that only the deck at the ground floor is projecting,
whereas the upper floor deck is within its setback
requirement.

*For all Conditionally Permitted Uses, proof of plan circulation to affected neighbours
must be included with the Development Permit Application.*

Template Revised March 8, 2018 (Docs #138634-v.7)

Page 3



Residential Zones (R1 — R7)

Development Permit Technical Review Report

Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

3) Site Regulations:

% variance

Regulations Required Proposed i e e
Lot width Minimum 15m - -
Lot depth - - -

. Maximum
Site area 1300sqm 501.4sgm -
Slt.e c.overage of principle/accessory Maximum 55% 37% )
building
Floor area - - -
Building height Maximum 12m 8m -
Front yard setback Minimum 6m 2.4m* Yes, 1.2m
Side yard setback Minimum 1.5m 1.5m -
Rear yard setback Minimum 6m Sm** Yes, Im
Off-street parking 4to8 4 -

*Required Front Yard setback is a minimum of 6m

After projection (40% reduced setback), required setback is 3.6m

Actual proposed setback is 2.4m

i.e. Variance is needed for 1.2m

**The site has an irregular curved shape, which makes it challenging to define a rear yard.

The site is three-sided. The property line represents the front yard setback while the other

two property limits represent the side yard setbacks. The rear yard setback in this case is a

6m radius taken from the intersection of the two property lines to the rear of the

development.

Variance is needed for 1m so that the new rear yard setback is 5m.

Template Revised March 8, 2018 (Docs #138634-v.7)
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Residential Zones (R1 — R7)
Development Permit Technical Review Report
Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

4) Landscaping:

Each zone may require different amounts of landscaping. Use the chart below to explain.

Formula for Calculation Result

Zone landscaping requirement % of front yard/residual/etc.
Residual area* = Total site area — Developed

site area

Required trees = Residual area / 25 m?

Additional calculations (fill in below):

*Residual area in this case refers to the residual area within the required landscaped area
ONLY, typically the Front yard area.

Landscaping Existing Proposed

Landscaped area (m?)

Number of trees

Shrubbery

Grassed, gravelled, etc. area
(m?)

General Landscaping Requirements Yes No N/A

Development Officer is satisfied that the quality and extent of
landscaping will be maintained on the site for the life of the
development

Adequate means for maintaining the landscaping is provided

Confirmation that plant material is capable of healthy growth in
Yellowknife

Tree and Shrubbery Planting Requirements Yes No N/A

Deciduous trees are at least 2.0m in height

Coniferous trees comprise a minimum proportion of 1/3 of all
trees planted

Coniferous trees are a height of 1m

Deciduous shrubs are at least 0.6m in height or spread

Coniferous shrubs are at least 0.4m in height or spread

Coniferous shrubs comprise a minimum proportion of 1/3 of all
shrubs planted

Template Revised March 8, 2018 (Docs #138634-v.7) Page 5



Residential Zones (R1 — R7)
Development Permit Technical Review Report
Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

5) Vehicular Access and On-Site Traffic:

Requirements Yes No N/A
Grade of parking area or driveway is not greater than 8% X
At street intersections, driveways are set back from lot

boundaries to ensure safety and efficiency of existing or X

planned traffic volumes

Driveways are separated by necessary distance to ensure safety

X
and efficiency of existing or planned traffic volumes
Queuing of vehicles does not impact public roadways and will
be designed to enhance on-site vehicular circulation and X
parking.
Driveways and on-site parking have positive surface drainage to X
the roadway
6) Variance(s):
Variance Yes No Explanation
Greater than 10%?
Greater than 25%?
Notification (Y/N) Date Distance (m) Explanation
Type of Variance Yes No Explanation

The variance (one corner of the ground-
floor deck and stairs projecting into the

(a)(i) Amenities of front yard setback) will not result in a

Neighbourhood
elghbournoo development that will unduly interfere
with the amenities of the neighbourhood.
The variance will also not materially
(a)(ii) Use or Value of interfere with or affect the Use,
Neighbours enjoyment or value of neighbouring

parcels of land.

Template Revised March 8, 2018 (Docs #138634-v.7) Page 6



Residential Zones (R1 — R7)
Development Permit Technical Review Report
Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

The site has an irregular curved shape,
which makes it challenging to define a rear
yard. The site is three-sided. The property
line represents the front yard setback
while the other two property limits
represent the side yard setbacks. The rear
(b) Irregular Lot Lines yard setback in this case is a 6m radius
taken from the intersection of the two
property lines to the rear of the
development.

Variance is needed for 1m so that the new
rear yard setback is 5m.

Physical limitation is due to the curvilinear

(c) Physical Limitations shape of the lot.

There are no natural features affecting this
(d) Natural Features variance and development.

As of time of this variance application, the
development has not yet reached the

(e) Error in Siting construction stage, except to lay out the
foundations.

Townhouse Dwelling is a permitted Use in
the R1 Zone.

Niven’s residential character in the
Community Plan is apparent in this four-
plex development.

Both setback variances are approved in
order to ease the physical limitations of
the development and allow for a more
uniform building, rather than a curved one
that will stand out among the rest of the
neighbourhood.

(f) Use Conforms

The proposed variance does not infringe

(g) Airport Regulations on Airport zoning regulations.

Template Revised March 8, 2018 (Docs #138634-v.7) Page 7



Residential Zones (R1 — R7)
Development Permit Technical Review Report
Planning and Development Department, City of Yellowknife

Permit # PL-2023-0001

7) Analysis:

Provide your analysis, using the City’s regulatory documents, of the following issues (use
additional pages if required). Include variances, alternatives to requirements,
recommendations, justifications, and any other pertinent information.

Drainage and -
. : Addressed through original DP — PL-2022-0047
grading
Landscaping Addressed through original DP — PL-2022-0047
One issue with the driveway is that it aligns with the painted
crosswalk connecting Moyle Dr to Findlay Pt.
The file was supposedly circulated to Public Works (DM# 719007) so
this concern should have been addressed then. Can the crosswalk be
repainted on the other side?
H;e ;lpplication
may not have
been circulated to
Public Works
before the
i | of PL-
Parking and et
1 been circulated at
driveways o
identify any
Zoning Byl Applicati farred ireiiatadi concerns with the
i e o cesito || || dvelopmen o
Subsections 4.5 and 4.11 parties for consultation follow-up wityh the
applicant, if
needed). The
Occupancy
Certificate stage
includes the
ability for Public
Works to follow-
up on any
outstanding
o issues as well.
Architecture No comments
Design standards No comments
Site development No comments
Minimum requirement for Front Yard Setback has been reduced from
Variance(s) 3.6m (after projection) to 2.4m
Reference Variance section above.
Other (explain): None
Docs # 722953

*Sign off electronic or hard copy and attach to Cityview as PDF.*
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Development Permit #

Verified February 01,

City of Yellowknife

PL-2023-0001
2023 (page 1 of 1)

Development Officer

Bassel Sleem

YELLOWKNIFE ZONING BYLAW 4404

Street Address I 30 Moyle Drive, Yellowknife, NWT
Legal Description : Lot 17, Block 309, Plan 4204

Zoning : R7 - Low Density Restricted Residential
Permitted Use : Duplex Dwellings

Conditionally Permitted Use : Multi-attached

Residence
Yard Set-backs : front yard 4.5 m (14.76")
rear yard 6.0 m (19.68")

side yard 2.0 m (656')

Site Coverage : maximum of 35%
site area : 501.416 m2 (5,397 sf)
new residence 185.8 m2 (2,000 sf)

lot coverage 37.0%
Height : maximum 8.0 m (26'.25")
Landscaping : I O0% of front yard
Parking : | space per dwelling unit (9.3.1(h))
Driveways : maximum 2 car widths

ArchTech Architectural

Drafting Service

4415 School Draw Avenue, Yellowknife, NT X1A 2K2
c: 867-445-4415 | e: nwticeman@hotmail.com

199.00 m  EXISTING ELEVATION

$ EXISTING PROPOSED ELEVATION

G-1 GARBAGE CONTAINER - REFUSE

G-2 GARBAGE CONTAINER - FOOD REFUSE

THE INFORMATION CONTAINED IN THIS DRAWING IS COPYRIGHT AND HAS BEEN
PREPARED FOR THE SOLE PURPOSE OF THE PROJECT DESCRIBED HEREIN AND
FOR THE SOLE BENEFIT OF THE OWNER. ANY UNAUTHORIZED USE OF THIS
INFORMATION WILL BE CONSIDERED A BREACH OF COPYRIGHT AND MAY BE
PURSUED AS SUCH. USE OF THIS INFORMATION FOR ANY PURPOSE OTHER
THAN THE PROJECT DESCRIBED HEREIN IS AT THE SOLE RISK OF THE USER.

THE CONTRACTOR SHALL CHECK AND VERIFY ALL DIMENSIONS AND REPORT
ALL ERRORS AND OMISSIONS TO THE ARCHITECT PRIOR TO COMMENCING THE
WORK.

THESE DRAWINGS ARE NOT TO BE SCALED.

n A: DETAIL NO.
v B: DRAWING NO. - WHERE DETAILED

03 ISSUED FOR BUILDING PERMIT 2022.06.05
02 ISSUED FOR 95% CLIENT REVIEW 2022.06.01
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NO REVISION DATE

JOB TITLE

YK's AFFORDABLE HOUSING

130 MOYLE DRIVE
YELLOWKNIFE, NWT

DRAWING TITLE

SITE LOCATION PLAN, SITE PLAN
and ZONING REVIEW

DESIGNED BY SCALE
V.B. AS NOTED

DRAWN BY DATE

C.V.D. FEBRUARY 2022
CHECKED BY JOB NUMBER

C.V.D. ATADS #2022-09

DRAWING NO.

A100



AutoCAD SHX Text
DRAWN BY

AutoCAD SHX Text
CHECKED BY

AutoCAD SHX Text
DRAWING NO.

AutoCAD SHX Text
DESIGNED BY

AutoCAD SHX Text
DATE

AutoCAD SHX Text
JOB NUMBER  

AutoCAD SHX Text
SCALE

AutoCAD SHX Text
DRAWING TITLE

AutoCAD SHX Text
NO 

AutoCAD SHX Text
JOB TITLE

AutoCAD SHX Text
REVISION

AutoCAD SHX Text
DATE

bsleem
PolyLine

bsleem
PolyLine

bsleem
Text Box
3.6m setback required after projection

bsleem
Line

bsleem
Polygon

bsleem
Line

bsleem
Text Box
2.4m = actual setback

bsleem
Line

bsleem
Text Box
1.2m variance

bsleem
Arrow

bsleem
Text Box
Conditions of Approval:
- Required Front Yard setback is a minimum of 6m
After projection (40% reduced setback), required setback is 3.6m
Actual proposed front yard setback is 2.4m
i.e. Variance is needed for 1.2m (highlighted in yellow).

- Required Rear Yard setback is 6m.
Actual proposed rear yard setback is 5m.
i.e. Variance is needed for 1m (highlighted in orange).


bsleem
Stamp

bsleem
Length Measurement
6.00 m

bsleem
PolyLine

bsleem
Polygon

bsleem
Text Box
1m variance

bsleem
Arrow

bsleem
Text Box
PL-2023-0001

bsleem
Text Box
February 01, 2023 (page 1 of 1)


CITY OF YELLOWKNIFE
Development Permit Notification Letter

Date February 01, 2023 File: Lot 17 Block 309 Plan 4204

Viktor Tarskii
124 Moyle Dr
Yellowknife, NT X1A 0B8

Dear Viktor Tarskii,

Re: Approval of Development Permit: Multi-Unit Dwelling Fourplex — Variance for Front and Rear
Yard Setback Requirements: Application Number: PL-2023-0001

The City of Yellowknife Planning and Lands Division has approved your application for Development
Permit: PL-2023-0001 for Variance for an approved development through PL-2022-0047 at Lot: 17 Block
309 Plan 4204 at 130 Moyle Dr [Roll: 0309001700].

A Public Notice will be posted on the property with the permit effective on the date indicated. The
Public Notice must be left up until the effective date, after which you may take it down.

Please note a Development Permit is not a Building Permit. You must apply for and receive a Building
Permit before beginning construction. It is also the responsibility of the applicant to apply for and
acquire any other permits required from other departments or agencies.

The application was approved with the following conditions:

1. A Variance was approved to decrease the Minimum front yard setback to 2.4m to allow for a
corner of the ground-floor deck and exterior staircase to project a distance of 1.2m into the
required front yard setback;

2. AVariance was approved to decrease the Minimum rear yard setback to 5m to allow for a corner
of the fourplex building to project a distance of 1m into the required rear yard setback;

3. The Development must otherwise comply with the approved plans, drawings, and conditions
outlined in the original Development Permit PL-2022-0047;

4. The development shall comply with the approved and stamped Site Plan and with all By-laws in
effect for the City of Yellowknife.

If you have any questions please contact me at bsleem@yellowknife.ca or at 867-920-5611 between
regular business hours.

Sincerely,
b
WS uw
assel Sleem,/MCP BArch
Planner

Planning and Lands Division
City of Yellowknife

WWWYELLOWKNIFE.CA | YELLOWKNIFE CITY HALL | 4807 52ND STREET | BOX 580 | YELLOWKNIFE, NT | X1A 2N4 | (867) 920-5600



CITY OF YELLOWKNIFE — ZONING BY-LAW NO. 5045
NOTICE OF DECISION .

Development Permit Application No. PL-2023-0001, dated the 1% day of February, 2023, for a
development taking place at the following location: 130 MOYLE DR [Roll: 0309001700].

Lot 17 Block 309 Plan# 4204

Intended Development: ~ Multi-Unit Dwelling Fourplex - Variance for Front and Rear
Yard Setback Requirements

Has been APPROVED subject to the following conditions:

1. A Variance was approved to decrease the Minimum front yard setback to 2.4m to allow for
a corner of the ground-floor deck and exterior staircase to project a distance of 1.2m into
the required front yard setback;

2. A Variance was approved to decrease the Minimum rear yard setback to 5Sm to allow for a
corner of the fourplex building to project a distance of 1m into the required rear yard
setback;

3. The Development must otherwise comply with the approved plans, drawings, and
conditions outlined in the original Development Permit PL-2022-0047;

4. The development shall comply with the approved and stamped Site Plan and with all By-
laws in effect for the City of Yellowknife.

DATE of Issue of this Notice of Decision: February 01, 2023
EFFECTIVE DATE: February 16, 2023

 fowlflny,

=
evelopnient Officer

NOTICE:
Any persons claiming to be adversely affected by the development may, in accordance with the Community Planning and
Development Act, appeal to the Development Appeal Board, c/o City Clerk’s Office, tel. 920-5646, City of Yellowknife,
P.O. Box 580, Yellow knife, NT X1A 2N4. Please note that your notice of appeal must be in writing, comply with the
Community Planning and Development Act, include your contact information and include the payment of the $25 appeal fee
(the appeal fee will be reimbursed if the decision of the Development Officer is reversed). The appeal must be received
on or before 4:30 p.m. on the 15™ day of FEBRUARY. A.D., 2023._




IN THE MATTER OF ZONING BY-LAW NO. 5045 AND
AMENDMENTS THERETO

AND IN THE MATTER OF PERMIT #PL-2023-001

WRITTEN LEGAL BRIEF
OF THE MUNICIPAL CORPORATION OF THE CITY OF
YELLOWKNIFE FOR THE DEVELOPMENT APPEAL BOARD HEARING
TO BE HEARD ON March 14, 2023
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PART | - STATEMENT OF FACTS

1. On March 15, 2022 the Municipal Corporation of the City of Yellowknife (the
“City”) received an application for a development permit for construction of a
dwelling located at Lot 17, Block 309, Plan 4204 (130 Moyle Drive).

2. The application was reviewed and DP-2022-0047 was posted on March 22, 2022.
No valid appeals of DP-2022-0047 were received. The permit became effective
as of April 6, 2022.

Development Permit PL-2022-0047
3. Construction of the dwelling commenced pursuant to the following Building

Permits:
a. PR-2022-0072 — Foundation Permit — Final — 07/20/2022

b. PR-2022-0074 — Water and Sewer Connect — issued — 04/26/2022
c. PR-2022-0286 — Residential Dwelling — issued — 07/27/2022
d. PR-2022-0374 — Mechanical Permit —issued —09/21/2022
e. PR-2023-0015- Sprinkler System —issued —01/24/2023
Building Permits
4, On January 5, 2023 an application for a variance was submitted for the Front

Yard setback of the approved two-story Multi-Unit Dwelling (four-plex) to
accommodate relocation of a deck.
Development Permit PL--2023-001

5. Pursuant to section 4.14.1 of Zoning By-law No. 5045, the Development Officer
could not amend Development Permit PL-2022-0047 as a new variance was
required. A new Development Permit for the change was required.

Zoning By-law No. 5045
Section 4.14.1
Section 4.14.3

6. The Development Officer issued PL-2023-001 which reviewed the same dwelling
construction approved in PL-2022-0047 and included the new variance as
requested, as well as adding a variance to decrease the rear-yard setback.

Development Permit PL-2023-001

7. PL-2-23-001 was posted and an appeal was filed.



8.

On February 21, 2023 the City’s Planning and Development Department
provided a letter to the Secretary to the DAB identifying that the application for
a variance had been withdrawn and PL-2-23-001 had been closed.

Letter to the DAB dated February 21, 2023

PART Il — POINTS AT ISSUE

The City submits that the following points are at issue in this hearing:

A.
9.

10.

Preliminary Matter
Is there a development permit that requires a decision of the Development

Appeal Board (DAB)?

Appeal
If the DAB determines that there is a development permit that requires a

decision of the DAB then the DAB must decide whether the appeal can be heard.

And if yes, was the permit issued properly?

PART Il - SUBMISSIONS

l.

11.

12.

13.

No permit exists for DAB to consider

The DAB may confirm, revoke or vary the decision of a Development Officer.

Section 5.1.4 of Zoning By-law No. 5045

The City submits the DAB is not required to make a decision as the application
for a variance was withdrawn. Development Permit PL-2023-001 has been

closed.

It is the City’s position that the DAB cannot deal with the merits of the appeal as
the DAB’s jurisdiction with respect to the development has ceased due to its

withdrawal.



14.

15.

16.

In SDAB2014-0007 (Re), a decision of the Calgary Subdivision and Appeal Board,

after finding that the permit at issue in the appeal was withdrawn and therefore

cancelled, the Board stated:
The Board'’s jurisdiction upon appeal with respect to a proposed
development is in principal limited to the development permit
application made. Any concerns the appellant have regarding the existing
development on the property and whether the existing approved
development is in compliance with the permit or Land Use Bylaw are not
within the purview of the Board. There is a valid development permit in
place regarding the existing development. The appellants have the
remedy to file complaints about this matter with Development Inspection
Services of the Development Authority

APPEAL NO. SDAB2014-0007

It is the City’s further submission that the arguments of the Appellant are
essentially a challenge to the validity of PL-2022-0047. Under Section 5.1.2 of
Zoning By-law No. 5045, the DAB can only consider the validity of a development
permit on appeal filed within 14 days of the issuance of the permit. The 2022
Permit was not appealed and as such the DAB has no jurisdiction to consider its

validity.

In Thorne v. Wood Buffalo (Regional Municipality) Subdivision and Appeal Board
[2017] A.J. No. 762, the Alberta Court of Appeal held that the “SDAB correctly did
not embark on a consideration of the validity of the 2006 Permit, nor should this
Court. These arguments do not have a reasonable chance of success on appeal”.
Thorne v. Wood Buffalo (Regional Municipality) Subdivision and Appeal Board
[2017] A.J. No. 762, Paragraph 16



17.

18.

19.

20.

21.

The DAB is estopped from considering PL-2023-001

In March 2022 the City approved the developer’s application for a development
permit for a “two-story Multi-Unit Dwelling (four-plex) pursuant to PL-2022-
0047. The City further approved numerous building permits for construction of

the dwelling.

Once a Development is initiated in relationship to an approved Development

Permit, the Development Permit remains valid until the work is completed. The

City submits that PL-2022-0047 remains valid until the work is completed.
Section 4.13 of Zoning By-law No. 5045

The City asserts that the 2022 decision permits construction of the dwelling, and,
therefore, issue estoppel prevents the DAB from considering the permitted

development in 2023.

The four conditions necessary for issue estoppel are:

(i) The decision said to create the estoppel was final;
(ii) The same issue arises for decision again;
(iii) The same parties are involved; and
(iv) It is fair and appropriate to apply issue estoppel.
Thorne v. Wood Buffalo (Regional Municipality) Subdivision and
Appeal Board [2017] A.J. No. 762, Paragraph 34

The City submits that the four conditions of issue estoppel are met:

(i) Decision was final - The 2022 Permit was not appealed, became effective
and construction commenced.

(ii) Same issues arise - Appellant, in their written appeal, has clearly raised

concerns that relate to the 2022 Permit. This is a very clear case of



22.

requesting two decisions on the same issue and, therefore, issue
estoppel applies.

(iii) Same parties — The same parties are involved. The Appellant missed the
opportunity to appeal the 2022 Permit and has attempted to raise
concerns related to that permit in this appeal.

(iv) Fair and Appropriate — The developer proceeded with construction of the
approved dwelling. Application for a change was withdrawn and the
developer chose to continue with the approved 2022 Permit and not
relocate the deck. It would be unfair and unreasonable to decide that
construction to date, completed pursuant to valid and existing

development and building permits was invalid.

1. Mootness

The leading authority regarding the law of mootness is Borowski v Canada
(Attorney General), [1989] 1 SCR 342. the Supreme Court canvassed the nature
of mootness and established a two-step approach for deciding whether an
appeal should be struck as being moot (at 353):

The doctrine of mootness is an aspect of a general policy or practice
that a court may decline to decide a case which raises merely a
hypothetical or abstract question. The general principle applies
when the decision of the court will not have the effect of resolving
some controversy which affects or may affect the rights of the
parties. If the decision of the court will have no practical effect on
such rights, the court will decline to decide the case. This essential
ingredient must be present not only when the action or proceeding
is commenced but at the time when the court is called upon to reach
a decision. Accordingly if, subsequent to the initiation of the action
or proceeding, events occur which affect the relationship of the
parties so that no present live controversy exists which affects the
rights of the parties, the case is said to be moot. The general policy
or practice is enforced in moot cases unless the court exercises its
discretion to depart from its policy or practice. The relevant factors
relating to the exercise of the court’s discretion are discussed
hereinafter. The approach in recent cases involves a two-step



23.

24.

25.

26.

analysis. First it is necessary to determine whether the required
tangible and concrete dispute has disappeared and the issues have
become academic. Second, if the response to the first question is
affirmative, it is necessary to decide if the court should exercise its
discretion to hear the case. The cases do not always make it clear
whether the term “moot” applies to cases that do not present a
concrete controversy or whether the term applies only to such of
those cases as the court declines to hear. In the interest of clarity, |
consider that a case is moot if it fails to meet the “live controversy”
test. A court may nonetheless elect to address a moot issue if the
circumstances warrant.

Wilson Olive and Friends of the Aquifer v. Keys (Rural Municipality),

2020 SKCA 124
The City submits that construction of the dwelling has commenced pursuant to
PL-2022-0047. The Appellant’s appeal relates to a previously approved
development that has already been constructed. The approval of the rear yard

setback is no longer a live issue and as such the current appeal is moot.

Validity of PL-2023-001

If the DAB determines that PL-2023-001 could not be withdrawn, and that a
decision of the DAB is required, then the City submits that the Development

Officer erred in considering the entirety of the development.

Pursuant to Section 4.14.3 of Zoning By-law No. 5045, requests for changes to an
Effective Development Permit that do not meet the criteria set out in Section

4.14.1 require a new Development Permit.

It is the City’s position that the Development Officer, in considering the
application for a variance to accommodate relocation of a deck, was limited to
the reviewing the application for the change as requested and not the entirety of
the development that had already been approved. It was not the opportunity to
perform an additional assessment of the development that had already been

approved.



27.

28.

A Development Officer may revoke a development permit issued in error. It is
the City’s position that PL-2023-001 could have been revoked if the applicant did
not withdraw the application.

Section 4.15.3 of Zoning By-law No. 5045

In the further alternative, if the DAB finds that PL-2023-001 exists and a valid
appeal has been filed, then the City submits that the permit was issued properly
in accordance with Zoning By-law No. 5045.

See Manager’s Planning Report

PART IV - REQUESTED FINDING

29.

30.

The City requests that the DAB makes a determination that PL-2023-001 was

withdrawn and as such no decision of the DAB is required.

In the alternative, if the DAB determines that PL-2023-001 exists, the City

requests that the DAB dismiss the Appeal and confirm the Permit.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 6" day of March, 2023.

THE MUNICIPAL CORPORATION OF THE
CITY OF YELLOWKNIFE

Per:

Kerry L. Thistle
Solicitor for the City of Yellowknife



CASELAW

APPEAL NO. SDAB2014-0007
Thorne v. Wood Buffalo (Regional Municipality) Subdivision and
Appeal Board [2017] A.J. No. 762, Paragraph 34

Wilson Olive and Friends of the Aquifer v. Keys (Rural Municipality),
2020 SKCA 124
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THE MUNICIPAL CORPORATION OF THE CITY OF YELLOWKNIFE
SPEAKERS LIST

Tatsuyuki Setta
Manager, Planning and Development
City of Yellowknife

Kerry Thistle LLB
Director, Economic Development & Strategy/City Solicitor
City of Yellowknife
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Calgary Subdivision and Development Appeal Board
P.O. Box 2100, Station M, # 8110, [l L & Development
Calgary, AB T2P 2M5 APPEAL BOARD

Email: sdab@calgary.ca

CALGARY SUBDIVISION AND DEVELOPMENT APPEAL BOARD

Citation: 2014 CGYSDAB 07
Case Name: SDAB2014-0007 (Re)
File No: DP2013-3614

Appeal by: Anne Naumann representing the Highland Park Community
Association

Appeal against: Development Authority of The City of Calgary
Hearing date: February 13, 2014 and March 06, 2014
Decision date: March 11, 2014

Members present: Rick Grol, Chairman
Jo Anne Atkins
Katherine Camarta
Dale Hodges
Natasha Pashak

DECISION

2014 CGYSDAB 7 (CanLll)



FILE NO. DP2013-3614 APPEAL NO. SDAB2014-0007

Basis of appeal:

This is an appeal from an approval by the Development Authority for a development
permit made on the application of IBI Group for a revision: changes to site plan

(parking reconfiguration, landscaping and retaining wall changes) at
307 35 Avenue NE.

Description of Application:

The appeal before the Subdivision and Development Appeal Board (Board) deals with
an approval by the Development Authority of a development permit for revisions/
changes to site plan (parking reconfiguration, landscaping and retaining wall changes)
at 307 35 Avenue NE. The property is located in the community of Greenview Industrial
Park and has a land use designation of DC Direct Control pursuant to Bylaw 96D2010.

Adjournment:

The hearing for this appeal commenced on February 13, 2014. During that hearing, the
Board decided to adjourn the hearing to March 06, 2014 with the consent of all parties
involved.

Hearing:

The Board heard verbal submissions from:

Amanda Szpecht of IBI Group, the applicant;

Marek Otwinowski of IBI Group;

Anne Naumann representing the Highland Park Community Association, the appellant;
Bill Morrison, former Director of Land Use with the Highland Community Association;
and

Andy Orr, representing the Development Authority.

Summary of Evidence:

The Board report contains the Development Authority’'s decision respecting the
development permit application and the materials submitted by the Development
Authority that pertain to the application, and forms part of the evidence presented to the
Board. The Board report contains the notice of appeal and any documents, materials or
written submissions submitted by the appellant, applicant and any other parties to the
appeal.

Page 2 of 7
ISC: Unrestricted
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FILE NO. DP2013-3614 APPEAL NO. SDAB2014-0007

Appendix A attached to this decision contains the summary of evidence from the parties
submitted at the hearing and forms part of the Board’s decision.

Decision:
In determining this appeal, the Board:

e Complied with the provincial legislation and land use policies, applicable statutory
plans and, subject to variation by the Board, The City of Calgary Land Use Bylaw
1P2007, as amended, and all other relevant City of Calgary Bylaws;

¢ Had regard to the subdivision and development regulations; and

e Considered all the relevant planning evidence presented at the hearing, the
arguments made and the circumstances and merits of the application.

1. The appeal is allowed in part and the decision of the Development Authority is
overturned.

2. Development permit DP2013-3614 is null and void.

Reasons:

1 Having considered the written, verbal, and photographic evidence submitted, the
Board notes that the appeal pertains to an approval by the Development Authority of a
development permit for revisions/ changes to site plan (parking reconfiguration,
landscaping and retaining wall changes) at 307 35 Avenue NE. The property is located
in the community of Greenview Industrial Park and has a land use designation of DC
Direct Control pursuant to Bylaw 96D2010.

2 In rendering its decision the Board has particular regard to section 687(3) of the
Municipal Government Act, RSA 2000, ¢ M-26, as amended, which states in part:

687(3) In determining an appeal, the subdivision and development appeal board
@ [.]
@l [..]
by [..]
(c) may confirm, revoke or vary the order, decision or issue or confirm the

issue of a development permit or any condition attached to any of them
or make or substitute an order, decision or permit of its own;

(d  [..]

3 The Board has particular regard to the following sections of Land Use Bylaw 1P2007:

Page 3 of 7
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Section 43 states:
Suspension or Cancellation of a Development Permit

43 Q) The Development Authority may suspend or cancel a
development permit following its approval or issuance if:

@ the application contains a misrepresentation;

(b) facts have not been disclosed which should have been at
the time of consideration of the application for the
development permit;

(c) the development permit was issued in error;

(d) the requirements or conditions of the development permit
have not been complied with; or

(e) the applicant requests, by way of written notice to the
Development Authority, the cancellation of the
development permit, provided that commencement of the
use, development or construction has not occurred.

(2 If the Development Authority suspends or cancels a
development permit, the Development Authority must provide
written notice of the suspension or cancellation to the applicant.

3) Upon receipt of the written notice of suspension or cancellation, the
applicant must cease all development and activities to which the
development permit relates.

4 Section 685(2) of the Municipal Government Act provides for an appeal to the Board
by any person affected by an order, decision or development permit made or issued by
the Development Authority.

5 The applicant advised the Board that it requests to withdraw the subject development
permit application as they no longer wish to proceed with this application. At the hearing
the applicant confirmed this request.

6 The Board accepts the evidence of the applicant that it has no intention to proceed
with the proposed development and wants to surrender the development permit
approval.

7 Under the scheme of the Municipal Government Act and Land Use Bylaw 1P2007,
and its operations, an applicant to development permit application has the right to
withdraw the application or to request a cancellation of an approved and issued
development permit.  The Board therefore finds that an applicant has the right to
withdraw a development permit application, despite that the subject application and

Page 4 of 7
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